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STATE OF MONTAMA
EEPORE THE BOARD OF PERSOMNEL AFPEALS

IH TRE MATTER OF URNFAIR LAROE ZHACTICE CHARGE Hiy, o 2u-=-2y

EIDNEY EDUCATION ASSOCIATION,

HER,
Conglainant, FINDINGE OF FACT,
CONCLUOS TGN OF ' LAW
V. ANT

BECOMHENDED DRLER

RICHLARD CODNTY NIGE SCHO0L
DISTRICT ! ARD ELEMERTATY
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IHTRODINCSTOoN
on Ooboher 28, 1084 the Sldlmey Educat lon Asacelntion
Filled sn onfair labar practice chacge with  this Bt
alloaing that Ehs Defendant Bchool Olseciot had violated
dectlon 33-31-401 (1) apd |5} MIA by rafunling to daduck duag
From teachars’ gay, pursuant to authorization cardo . axecisted
by menhers of the bargalning unit, &8 the Dialtict had iie
ln previous yescs,. The School District filed lt= answar on
Fobedury 26, 1985 denying hny vielasion and asaurting that
the Adsociation should ke fonied cecovery because L watved
fts Tight to bargulsn owver tha subject of anthordzoklon
el
A hearing was hald i Bidnay on Apcil 23, 1985 uwndag
authorizy of fection IU9-T1-406 HOA. Thee hosocciation was
reprafented by Finllie. Loring; che  Schesl District was

cepreseabad by Lealia 8, Watto, TIT,

I531EE
The charge ag Ffiled alleged wiolalbions of Buction
19-311=401 (1) -and (S} M0 With respock to the Sastion

19-11-401 [5) MOA chavae the queation ralocd L4 whather Lare
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wWag u duty to bargain on the aubject of tha duss acthoriza-
tion form or, stated another way, in the subiect of. & dies
akhtcization form ® nandnktary mspbijack of hurgaining? ([F it
i# w mardatory subject and pust, tharafsrs, be bargalned
bafors & chenge pan be mndo, Ehe fuestion of whethor an
ofter ko bargadn waw made arisen, 1f che offer to bargad i
WS Made, bthen tho guestion of whetlier thera wag a waivar of
the clght to bargain must be apawersd.

Regarding the -Sackion JI9-3i-d408(1} Mo charga, - tha
quagbion raigad s whether bhete was an independent viela-
tion of the teachers! ‘Soctlon 39-31-301 pNeh rightd ax
protected by Section 39-31-401 (1) HCA, Thére oen bo ne
datlvative winlakion of  Sacklan I-F1=-4014L] ‘HCA unlps=s =

wvinlakion of Sodilon I9-=31-4N1(5] MUm Ao found,

RFLTHGS oM MOTIONS

At the olose of the Associstion’s <¢age the Schaol
District moved for Aismissal. of the chorge for feflura of
proof on the basis that the Aszociatlan had Failad: g Prova
+ttA caps. AbL the btime T tool the mobion usder advisament.
The Dlstrict srguas that gifeca the Associnbion falled ko
introduca. the authorization cards: which the hppociatian
claime were aulmiitted eo the Distriek, +the JAssociation
Failed to prove it had a valis, signod authorization Torn
From  wsach temchor, The Distylet Farther argoes thac the
Associatiedn falled to prove that ieg escretary certified Eho
monthly ameunt of does too the Dlstrict pucsuant to Seotion
AN-11-203 HiCk,

At Ele hesaring the Agssooiation [nttoduded biank forms
instead of glgned suthorization cards: howavaer, the Diakeict

Afnitted in it answer Lhat the Distries had in the past




Aaduoted  dung authorized b Assccincion forme. Tha Schoal
Diskrict's motion to dismiss {8 denied,

The Schoal Didtrict in |ts brief apked thet tha Hection
13=31-401(1]) MCA chacge be Alumiseed bocause the Asscelasioo
dig not allege factw in support of o Section 39-21-40111]
MR wlolatlags, Tho  elharogs nltogad wiolations of baotl
Huotlon 35-31-401 {11 - snd’' (5) MCA eod Wwant on to gpacify
allaged faots which would constitute the nllened viclaticns.

The Disteict reguost to disniss lé dended.

FINDIWNGS OF FROT

Baged. on  the subsatankial evidence om Ll reoord,
lhcluding Ehe sworn  testimony of witnesses, T find ag
Tollduy

L. The Eidney Education Assoclation (the Aesoocizticn)
is ha sxdlusiva vepresentative of teachers anployad by
Richland County ligh BSehesl District Ho, 1 and Elamentarcy
Higtriot Ho, 5 (the School Districe ar Dizstrice] .

2. Tha School District and the Association hove e
partles to ocollocklvse bargaining agraaments  Ffor sowvnral
vesra, The parties were In negotlations for a  kiicoessor
agreapant, fto thairc agrecnonk which expirad on July 1, I%64,
during the spring, summer snd fall of 1o0d,

3. The agrasments prior Lo July 1, 1984 conceined a
reprerantation fec provision which stated that %, . .Ho person
shall be fequirad to qoin khe Apsociatien, but merbarehip in
the Associanelon shall ba made avatlable to all PaTEOnE
ragirdless of race, creed, color oc BEX, Condidtent wikh U
Agsncintion constltutfon and Ly=laws, hny mamber of Lha
appropristoe unit who ia not a member of the Rusocintior by
October 1, shall pay an amount oguel to curranb Asscelation

nenbarsliip duas ta &he Associablon,..*®
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9  The sbhove tepresentatlon fes language wan delisssd
fron  the nev  agreapdnt entered  loto by the parcies g
damaary of 1905,

4. Prior to July 1, (984 the School Discrieot withheld
duas from hargalning onit menbers® pay checks PULEUNNE tooan
Aanosintion authorizacion form, The form, which 15 used
extoenflvely throughout the siate; contained Ehe follasing
Pertinent languoege;

I Tlierchy auvthofize ny employver to . deduce  tha

approvad annual dusg, ‘fees and’ related valuntary

conbributions far MEL, KBEA- an:d ny lodnl auwooie-

Eion contimicuely from year to yaar uhilesgs ravakad

for AubiEsguent yedrs by wrltten notice to  the

anglodrer, HEA and the local association during tha

tarmination period established by the HEA, or in

tha case of NEZA=PAC, prier to augast.3l. Thi

iocal nssoclation ahall  notify the employar of

specifle amounts to be deducted aneh year.

fi In 1981 teacher Pray feiled to doin the. Associa-
tion &F to pay the represankation fee ragquirad Ly  #he
dgrecnant In effect at that time,- The Association notislea
Elie Diserick of thoe Pfaflure and askad that Frey's duss- bo
pald. prioc we Macch 31ok  mod that his  next ind v idoal
conlrackt contall B provision reguiring him eo pay  tha
Fopresentation fee. “Frey did-not retern the following year,

T. In Octeler 1983 bedcher Faller, who had saclicr
nigned an Asscclotion authorizatiog form, wroks the Disteict
a latter saying he only. wantéd an amount aqunl te tho looal
assoclatlon dues deducted fram hiy chegk. The effect of his
letter wan ap attempt 6 rcevoke o part of o parclier
duthorization. The Distriet conplied with his cequast.,

H. Tha Aasccintion f£ilad & gricvance pucsuant too +he
collact [ve bargaining agreement dbd boock the mittesr Bafors
an arbitracor .

75 The arbltrater held that clie bistrick vislsted tha

agraefignt by not  @edocting all dumss frem Feller's pay




because thie Nistricc had cecognized the ude of the Assopia-
tion'w form amd hod agreed in the callsotiva bargalning
conlvact that teachess who did not bocoms menbers af the
hosoodation must pay the repragantation foa, The erbiteator
noted” that the contrack did nor peguire that the Dlatrick
fire Pelior, FPeller did net return ko teach.

Lu.. The Bchool Distrlot believad; throwvgh Lis Trost-
Gap, that a pumber of cenchers had 1aft the: school Becoiio
of the reprecentation fee provision,

Il On fugust 21, 1984 Suparcincepdant Adkins gave o
letter to Sidney Education Association Frealdent Hellavig
Which informed Her that he wan Qilneg  to recamrsnd A nou
dedoction from wages form for use by the Distrise,  adking
nsked Kalloviyg to let him Keow if she bHad any guasations
cegqarding the form,

12. Adking attached the proposed deduction form to hin
latter to Enllewig, The form had the affect of alimlititing
aubaikatic renowals and it roguired that tesehiscs mign & e
form each year. Tt further provided that n Eeaches dodld
cevoke disd deductlon autherizatfon at any. Eime dielng - the
VEAL,

13 -Hallavig and other késociation menbecs axam L fed
diing! proposced form then forwicded it to Elels abtornay,

14, ‘The School Districk Trusteées pat that o TRy T
ing, Auguut dlst, and approved Adkine' form, Ballewig and
ather Associntion members attendad the meeting; howewer;
they made no camment rogarding the form,

15, On Auguat 23, 1984 the cloerk of the Schoeol bigs
trict issuad & menorandum etiting thok the hewv form migs be
completed. and réturned for volintary deduciions to ba mide.

16, On-Apguat 24, 15984 Adkins senb o lotter Eo all
taachasy which ‘atated, in pertinent part,; Lhat the Districe

5
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intended ke cemove e cepresanlation feo provisicn frain
future contracts and that the now guthorvization form eould
be. alvesed upon wrliten reEquost .

1% 0On  Eeptonbar 7, Eegs Fallewig wrote a lobber oo
Adkeing infoemlog hin thak the Assoclhtion wobld CORTLOEO B
upe Iks form for authorization of dues dedoction. It wank
on to state that the Asdsoclacion had informed {ts bargaining
it membrers that the use of the District'as |ew form wni hot
sraiired,

I8 Gn Oeeober 2, 1904 Kallowio aguin wrote Adkins ra
remind him that e Asgsociation did net [ntend be chonge Lk
nethad of  does "deduction authorizaticn wnd expachud  the
Distriot ta dedoct duse ws it had [A the pank,

[%. "On Ostober 16, 1964 Adking wrote anctlles letter B
Rallavig., He teld her, although the pew form had inlready
been lsplenented, the bDistrick was Wwilling to bergain over
the fubturs pse of alther aof the forms. o anked thak she
natify hdw | she wishad eo bargain,

20, On Gotobac 200 1904 Kaliowig replicd o Afking!
lotober. 16th  Lotoer By woitipg to hinm and oeating  the
Assoclatlon sew no resson to bBarsain ac thal Eime on thi
duas suthorlent fon farm,

21. Bincw Ahugust 21, -19084 the Distrlct han rofiidsed Eo
deduct dues bpon Written aubhorcization By beachers unling the
tpsociation's form. The Asacciaktion took eertain otaps ©p
have teachars pay dues directly to tle Azsocintlon,

2%. Counsel for bobli partios atlpulated at ehe hearaing
that i 1t ls Fouhd that the Discriet ehoold hava deducred
Qued - upon autharization using tha  Associacion Form; o
remedial hoariog would ba proper for- the purpose of datar-

mining the sxtent, if any, damsges have bisg mitigatad by
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the Asgociation recaiving direct payment of  dues  From

todividunl menhors,

DI&SCLSS TGN

The' rchergos Filed oiloam thaet Eha Bohool  Digbrice
violated ‘Sectionn 30-31-40111) and (4] MCR, - Section 35=3]-
40115} MCA nmakes it ai unfair lobor praccice for = public
employar to *...refuse to hargain coblectivaly in aocd faith
with an axalunive Taptedentativo,” _feccion 39=31=<401 (1) MoA
makes it oan unfairc labor soacelon for public waploysc te
*s.dntecfera with, rcetrain, or coercy #mployooa An tha
sxercios of the rights  guarantoad [n Bectden 39-31=3pf_ =
Section 39=31-201 provides that “Publié arployees shall have
and: shall “be proteceed In the exorclss. of Ehe vidght of
galf-orgonizaticon, to form, Join, or dpeist ony labor
organizatioh, to bardain collectively throvoh  representa—
tiven of thelr own choocklig on queatlons  of wages, Neure,
Teinge benefits, wnd othor conditiono of areplovyment;  and £o
angigie in othar concerted ackivicies For  bhe purposa ol
collact lve bargaining or other mutual aid ar protaction £rad
Fron intsrferenca, restradint, or cosrcion.”

Hhara provisiong In Hontana's Collactive Bxrgalining for
Fublic Employaes” Act ard’ the samo oy are ogimilar to the
Hatlional Labor Relations Act the Board of Personned Appdaly
hag heEan guidad by Haciopal  Libor Holak Lpes Board anrd
tedatal oourt  precedens, Thi  Hontans  Eeprems Conrt  has

tpheld that practice in Staco Rapartmoent. of Highways v

Fublic Employess Crathk Council, 165 Mont. 34%; 529 p.2d 745,

A7 LERRM 21015 AFSCME Local 2390 v, LCity of Livingeton, 171

Homt. 20, 555 P.2d 297, 53 LRAM 2783 {1976).. Bectiona T::
Efa) (1) ard E{al |5} of the Rational Labor Relations Aet A i
prachtically identical to Sectlons 30-31-101 and 40L(1] and

1
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15} HCRH, Tha two Acke ace disalmilar in their provislions
tor dusa elackafs,

Tha  Eabiae Hanzgamant lalstions ke, Huction AN24al,
pralifbita; in goenaral, payments, from an eoployar to & ondion,
Howavar, it provides an =xception to that ganaral prohibl-
tlon Ly mtating, Lo 307 (bt

The  provisdons of  this sectdon  whall noe hs

npplicebla, [ (4] with roppact to monay  deducted

from ke wages of amployecs in paynent of marebse—
mhip ducs in & labor organization: Trowvided, thake

the cnployer has seceived from oapch amiloves, on

Whogs - account such deduccions arce made, a wWritkan

tgsigmmant which ashatll mof be irrevocible for a

pertod of mora than  one yoar, or bayend  the

ternination. date of the ‘applicebis ealledtive
nrecaant, whichever corsurs soonae.

Bochion 19-331-203 MCA statan:

Upon weltten authorization of any publie srployes

within o bargoinipg  unit, the public coplovar

shall deduct Teem the pay of the public emplovee

the monthly ancont of duws  as certifiad by the

sooratacy af the axeltismive reprasantacive  and

phall deliver Gha dues to the Ereasurcer of the
siclusive representative,

The Libor Hanagensmnd Helations hot pernits an aaployer
to deduct wnlon dues ond 1o Erangfer auch does to tha winkong
The Montana Aot mandatos. that such dusa B4 deducted ang
foxwarded to the unfon upon:wreltten suchorizatlon by  tho
erployen and upon certification by the uwnion.. The whale
thene of Section 302 53 prchibitian 2ofinst erplovar afd to
nunfon onkil the circumstances onder whicl it i parml thed
nre ldentifiad in Sectlon 302 cgl. Tha Faderal ack gbatam
whit the empleyner say dop the Mantabs Aot exprésses. what tho
omplitvier mogt de,

Because Bectlon 39-11-203-MCh {e nandatery and: thera-
fora obllgetes tha public employer (o deduct uniorn dues Fron
an anployee's pay; Lhece is no need to - go through' an hnaly-
gz, under the Sooticn 3F-31=401(8) MCA charge, to datarmsine

whether thare wan o duky be bargain, an offer to bavrgaln or
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i waivar ofF the righk to bargaln cver tha [oro b be i e
for dues - deductiona For barguining onit sarhers. T
individual nenbers have the right Lo Yave tholr dyss deduct-
ed aw long as  they submit written  authorcizatlon o the
School Blatcict. Mot ohly did bhe Cuty . b argain ok arice
o the part of the Dletrick, indesd tharo Was oo right to
Larguin, The subject was perniaglve. I bl hecociaticn
had welected to do so it could have: Biken advantage of Ehe
District's offer eo bargain: however, it was ondor Hea o duty
b do an.

Unlike wiages, hourd and othor canditiony of employmant
upan which both partles are reguired to bargain in gomd
faith, but about which nelther i roqulred to make & conces-
adon, dues deduction i pandaced by statuts and cannce be
alterad Ly the partles dnlass both L T, Ta allge -an
#aployer to (heist on his own form for dues feduction oo Lhe
finme Extent Bkot he may Insist on his oun views with respect
te manpdatory subjects of bargalning woold in effack allew
the opployer to ey an enployes, who oElesyise compl fad
with Eection 39-31=201 MCA, hHis ptntotory  Pight. If the
gubfjject of the dues authorizatlon Fform were & nandakagy
Atilject of bargaining, the emplopar wWoinld pot kave Eo g
Fo. Bl use of any form, pursuant co. Eeclion J9-AT =305 MLA,
theraby denying the employia Wi cight te have duos dedicted
Fcem his pay,

Eincn there was no dity to bargain becanns the subjack
wad parmigglve thero would  be: no  wiclaklon of ‘Sectian
A9-31-40145]  WMCA. unleas the  Schaol Bimtricl [neisted to

impasae upon bargaining en the subject. HLRE v, Woostar

lvigfion of BAorg=Warner Cotpa, 186 0.9 342, 42 LRRHO 20714

[195H) . fThere ia no evidence ahowing impafes exinted it the

time thess charges wors Filed,




d

SRR - RRC = R -

1
1l
12
I3
14

I
i?
|8
|2

20

Puies checkoflf 18 n mandatnry subfect af batgaining Lk
tha private pector becalse the caures have held thnt slnoe
tnion  secority is 0 pandutory subject of bargalnling and
checkoff 1s ners=ly a means of fnplementing union sacurley,

Lt oo is mandntory, HMaripe & SBhipbuilding Workers w. HLED

[Eothluhen Steel Co.), 320 F.24 61%, 53 LRRH 2870 1unay,

That would be so undor bl Montana Act wese [t not far tha
mandate of Section 39-31-203 moa. Without Ehint =pEczfic
Languaga In the Act whnt would be tart tegarding chackofEf 4z
Section - 39=31<410 (2] HOA;

[fection 3B-31-401, Tt i= an unfalr labor prace-
tice for & public anplaoyer toi] ., disoriminate in
ragard to hire or tenure of appliyment in ecderc. to
encourage or disconrags memberslifip in any laboy
organizations hewever, nothing in this. chapbsr or
in any pthar ptatdbte of {hin =tato pracludes &
publie émployer from naking an agreement with an
oxdlunive reprasentative to require, as a condi-
tion of smploynent, chat an employes wha 1o not or
doea net becone a unlon nenbar st have anamowni
equal to the unlon initiation fae and monthly duss
deductod. frop his wages in the  sane fsanner as
checkoffF of unlon duae’ .,

The above language is admiler to Sectlon 302(c) of the
Lobor Mapagemane Delations Ack in thot it permitd  thia
employnr to barcain over chookafl as part of an ageney
snap. pravisfon, whiech e also  pormitced. Howaver, the
purpaoe of the bargaining pernitted by Sectlon 39-3)=4071(3)
HCA on - dusis dedoction ds For bargaining winit menbors Wie ars
ot union sonbars . therefors, aheckoff i part and pnrelal
@f 8 nmeann of ieplementing sdency shop, Sach 1a noe plis
eane qinder Segblon 319-31-203 MOA, it deals with all bergads=
ing unit pambers- locluding unien members for whor no cons
tract proviston requiring ochockeff would bd necessary
becanae  pley would wveluntarily pay thalr #Goes Ehirradng
reliowing the union of che cost of dees colleckion.  Badkinsk
I0-11-401 [3} MCA was pot Antendsd to deny Section 19=11=703

MCA rightn ‘to khdse enployens who voluntarily cops forward

11
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ard - nek the emplover te dedust unlon duss From theirv By,
The pimilarity o the two Adts ends, with reapsct ko chook=
off, at Eheir role in Implenenting unlan dsecurity. Seoction
30+-31-101 HCA gaosis one step Turther and feduires the caployp-
er Lo -checkoff duen regardless of the presence or aboence of
& union secucity-clause Lo the parties' collectiva bargaining
Agreencal, 1f the cnployves given written authoriestion,

Tho problen poreafved by tha Schosl Districk was thae
It was losing teachers bechuee sono tanchers did nat Wank ko
pay whion does, Hewever, thiat greblem, 1f in fack Lt was a
problom, wis cauaed By tho ageney phop provisien in tho
porties! contract. It woe not cauded by the use 0f Ehe dues
deduction mthorization Fform, ‘The tun ProcEsoen ara & lbs-
gether diffarvant, On the Gne hend, the bBistrict poreed
conbractuelly Lo fequice that any teacher in tlie bacgaining
uRit Who Wes not 4 necber of tho usbon pay aquivalent noion
dizes o Ehe unden.. That provisios In the agresmsnt - was
#iforceabla  regardless. of the presenco or aboence &F 4
algned dues autheérization form.  On tha obher hand, “ang
comgrlutely asida from the contract, the Diskrlct recognizad
and acoépbed - an Agspciation dees wuthorization Eoom  for
purpnaa. af withholding smosotos af mamey  frop the pay of
teachors whe submitbod the form. %o teacher had o Aign the
adthorizatien form and there was no mathod svailahia Lo kbhe
Aopcolation tn fpsure that any glven teschar would aign- 1k,
That, however, 18 not to say all teachers, undar the RGEOOY
shop provision of provicus agreemants, did not have o pay
dues o the eguivalaeps. They wars =o regoired as  the
arbitrator ruled when the [ssus waa placed beforc his,

The parties agresd-diucing thoir 1ast negotiatiena for a
succenaor-conbract to delate the agency ahop provision, 7The

daletion, ‘of ecourse, meann thers 1s not uniesn peoucityr b

I
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teacher can-he forced to pay diues to the Assaaiscion’ It
docs pot mean tho Schogl bDistrict ls relisved 4f Lbs chack-
oIt ohilgations wndar: Section 39-31=30]1 Mo,

The Labor Manogomonk helations het provides that o duoo
deduction mithorization shall not be (reevocabla for more
than ‘o year, The Montana A&t does not mantlon a paricd for
revogaticn of authorizations, The Association form, used
for weyeral vyears by the parties. and uwsed extenaively
throughout the stake; provides ankhorization cantirmoonly
from year o year unlers revoked thielng - the Eormicnation
periad sntablishad by the Hontasn Bducation Adsocistlon.

Coirtn have geberally hold that as long as thece L8 60
annnl eacape perlad, suthorization wish autonatic renswal

provisions ate walid. Hachinisets Monros Lodge 290w, Litton

Businasgs Hyntems, Ing,, 334 Foflbpp. 310, BO LERH 2374 (WO

Va. 1971) aFFE"d, HA LEpM 23740 {Cnd, 1971, cert. denled, 'd09
W.&5. 873, N1 LERM 2331 (1972).

The hseoclition's does deductions suthorizations form
clencly mepts all the requiremgnts of Socticsh 39-31-207 HeA
and 1b, in all likelihood; meets the regulrensnts set Forth
in the Laboro Mapagement Belations Aot

Phy Hohool District citos twd dedisions lesied by the

loard of Parsonnel Appealw, Kalispall Pederaticn af Twachors

V., ¥alispell Educstion Association et a1., ULE ¥&. 3-79 and

Hositine Federation of Teachers, KT, AFL-CTO &. Lake County

school Diseriel Mo, 0. et al., ULP d44-7%, and ucqes. that

Hheay nre oo polnt and are controlling here, 'he facts of
Ealigpell, supra ware diffecent. Thers a contrack betwesn
the Eollepell Educaclon Association asd the ochonl dlstriot
provided that dues would bHe made oo school dfstrict authosl=
#ation forms, Tha parties had ageeed upon the form to ba

ugad., The parties In the fnsbank cace have kot -=o agread

12
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The holding in Kalispoll, -pupra, was ehat a duas slthorizs-
rien form: ba Crealy crtared into and shat any  cubditions
placed on it bBe regscnable. The recommandssd ruling hare is
not Anccheistent Wwitli that rula. In Lake County, suprn, Ehe
districh withheld dubs without authorization and the Bosrda
found” that practice ke be 1ﬁprnpnr, The Hoard went on oo
say any form naet only indleate the employes's understanding
af the deducticn and that lt be signod,: Rgain, that is not
Loconalutent with what im being recommended lore.

Tha fichool District mssarts; and corrosely mo, that
ikl canes atand - far  Lha propocition that tha LT E Dl
alements for ‘& form ase Elint it indidaste tha il ayiey
undaratanding of It as a doas dedaction anthorization, that
1t authorizes the gpecific daducklen snd Lhok Lt moE: in-
[ringe upan Elie employoens' rights, Tl fuvoclatiog form An
question hoers meats all thren of those roguirem=nts.

The remalping question ‘ralsed by the Filing of cha
chargan  Le whether (e School Dletrict vioiared Geotian
19-31=401{1) ‘MCA by refuging to continue to pso the Assooia-
Clop'm awkthorization form for duss fadoctiocno For bargnining
wiis teEschalra,

The School District contends thaot thers were no Factuoal
allegations concarning a Section JI0-3i-4071 (1) MCKA vwiolatblan
apd that the dspue tried at. bhe hesring as ktated in Lhe
ratlea of hearing was whether fhe District vilolated Sackion
19-3T=40111) ‘and (5] MCK by mmkleg o undlataral change in
warking conditions whieh congtititad & refussl to Wargeio an
gocd falth,

The Board's rules ak 24,26.680 ARN =tate tha® ehe
coeplaint - alleging an unfaic labor praccice #hall contadin®
-2 glaar aod coneles statament ofF facts arrrounding tha
allegqed wislation; iscluding the time and plaoa af Gogor-
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cence pt tha . pavticslac acts and s statement of the portion
R portions of the Iaw of Troles slleged to hawve bean wig-
dataad, ™

The charga liled by the Association allogad o ylolation
BE Saction 39-3=1«4031 |1} and |5 HEA. It wenlk on to de-

eoribea in Item No. © paragraph Mo, 4:

For wyeers ODafaimdant hos dadusted  gnd fod [aic)
fEsociation  duen’ from  aalacien of hEgsoiation
menbory, pursuant to suthorization cards axecibed
by menbhars of the bargalnipng mmit.  Phose authorie
gatkon gardes conbinde to  be vnlld  and watia
avighorfzation cards have baon sibmitted bo D T
dant by all new teachera, but Defandant Bas Falled
to daduet  dues from October salarfes of teachass
in the bargaining unit.

Tha above language appesra to aakisfy the ragul rsmente
of 24 26880 REM. If the School DEstrict had guesticns
abaut tho ‘datails of what the enployer was being chavgad
Wwikh, it ocould have filerd & potion For a' mote defindta
statemant, Fallure t& do so does net prospribe conefdera—
tion of all the facte on the record and o determinntion of
wWhether such Pactsd conptitute an unfair laber practice npdoy
Jection’ 15-31=401411 MCA 2= an independent violation anidc
from the alleged Section J9-31-401¢5) MON wdolakban.

In Billings ‘Scheal Diastrict 2 {Board of Triskess| v,

Honbann loard of Parsonnel hppools, 1HS Hont. 104, 143 LRap

2283 |11379) the Montana Suprame Court bald that Fair netlow
of ooercien Wwhe receivad by the Districk wihen the comploipt
itated that tha Dilwtrict had wvislated Section 5%=1505(1) {a]
and |e}, R.C.M. 19497 (now ocodified as 38-11-401 {1} and (59
MOk, When. Lthe clincged party Baving Tead tho plesdings
should have been aware of the issues whieh [t had to defond,
Lha Couct held falv potice ia given. The Court further lield
thet if the Pistrict had deubts about whether cosrcion wog
At Amsoe, wpon request 1toeould have obenined s more detfi-

hlte statamont of the charges:
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I The guestion of whother the Sohool District's rnfussl
2 to duduct dues upon wuthorizablon using the Assoclation Fops
3 tntorfared, coorcdd of restrainad the teschors’ right to
ansiet 8 labor orgepfizabian and to  Exaefelse obher elahtes
protected by Section 18-31-207 HCh reguires sxamination,

F;

i)

fs [n the view of the Natlonal Iabor Telstions Boscd
? notive ie not an element in a Section B(a) (3] violatior. In
g

Amarican Frelghtways Coiy 124 HLEE- 14k, +4 LERM 1302 {19549

che Hoard seb forth tls test far deternining auch viclaclons:

LLL It ic woll settled that the test of inkserferonco,
restraint and coercion ander Section: Hiz) (a) of
the dct dosd not turn op the emplovar's notive or
on whather tha coscclon succoaded or failaed, ' The

- beut in whather the enpliéyer engaged Lo conduct
) which, It may reasonably be sald, tends to Antars
13 farw with tha free exerclse of esmployes. rights

under  tha' Aok,  [Cibting  NLER v.  I1limsde Tagl
14 Morks, 153 F.2d 011, 17 .LREW B4% (CAT 19461 and

Togen Products Co., 121 HIAR Wa. 91, 49 LEAN 1534
TI959Ey.

i The Board of Personnsl Appaals has reocently pddressad

tha guestion of motive wnd its relaticn to Socking Ih-31-—

|6 4011 HCA-violacionn in Mivgoula Cobnty High School Bduca-

|9 elon Asscilation, MER ¥, Misscula County High Sehesl bls-

AN bcict, OLD 34-02 where 1t gtated:

£ To the extent thab it is possible to simnarise the
atdndeards whish moy be extbrscted From the aection

- Dta) 42] amd 0(n) {3} cases which have begn gited in
comtpela’ briofs and poted sbove, one coold eay

4 that where the effect af the coployer's action

f upan  dedtion 7 plghte’ £ slgnlricant, motive  js

24 irrelsvart,  In that typea of case tha ditablishing

. of & Jegicimate budiness Juatification is of ne

T avail. Whera  tlie  eEfect 18 plnoc, howovar, the

at, action will be deemad 0 be Suncificd whean pignif-

leant and legitipate intercats of the EOSLOYAE s
17 il .

o hpplying the facts of the ipstapt oase ko tha prinoi-
79 plea =et forth [n Misgoula County, svpra; Lt seeos olads
b Ehat the Schonl District engaged in condoct whidh interfaras
3 amngl  restraing: Ehe rcight of teaclers bo nesket =& labor
= arganization. The histrict, parvhaps throogh its misunder-

standlng of the differehce between agenoy shop with contracs

14
|




et

3=

(%]

e R = - S R —

tual dues deduction and oo onion security at all bBuk skill
gtatutory duns dedhiction, insilubed on placing thi Assoois-
tlon in an inferior positicn by showing to all 4ts hargm -
ing unie membors that' tha Assccintion could have its doocs
wollected by the District only Af the ‘Assoclation capito-
latéd to the wpe of 4 different authorizacion Fform. The
bimtrict made 4b knows, for all penbere to soa, that it
could  frustrate the Associstion'n Dbusiness affales by
foroing the Assaciation te either acqulesce in the oao of
bhe Districc's form or hoave 1te senbers forago their cighs
to diee Asdugtion snder Section 39-11-Z03 HOR,

The Districl had no legitimate businens Juskification
for refusing to' honer tha authorizaelon form it had previ-
ously honcred. The Diskrict's percefved problem was wolwed
when 1t bargained oot ‘of LW cohtcact tha  agencey ashop
elatise. Onoe that happened toschaes who did not want to PRy
unton dues coald neot bs foroed o pay them, There was no
practical tesbon for the Dletrict to insist, even pricr to
the gettlomant of the new contract, that tho Earm be changad
because aguncy shop was causing tha "problem,* nat the forn
kged. for aothordging does dedictien; fThe Diotricts only
legltinmate interest Ln the form 1bawif wWas that it Inm Faot
authorized a specific dedection. Since the Aseooiation Form
meb all the reguiremenbs mentioned earlisr berein, one can
only surmles that the Dlstrict jodged amiss or that it
wankted Lo fegetrate the Sssocladlob. In elthar cass, ifta
action intertared with inporcans arployss ptetutory elghte,

The etfect of tha School District's action An refasing
Lo, rocognize the Assodiation's authorisation Fform had &
serious  EfRpact on the rights of member ceachers tea assiot
the nszociaticn in mointaining an ordercly  and offective

meane of tlnsncing itself. It s elensntacy that tha value

1fi
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Ea o upfion of duke checkofl ia sabatantial; 1t relievss Ehe
union of the time and sffort whlch otherwise would have. Le
ke spent making nmonthly collecticns. That eutonsbie deduc-
tioh is eritical to enployess and labar orgiknizations can ho
presurad from the fack that the legislatore nade it Calaty (TR TR
gory onde authorizad by the amployee. Horanver, -a undon,
Like any orvganization suppocced by sontribotions from 1k
pepbers, has a vital pead to mointain s poaltlion ofF mEfas—
Liveness in. ib4 menbers eyves. Whonaver Ehat poaltlion 4=
ndversaly effected by outside infliences and the - wnion. is
withonl recourse Bo reasdy the offect, its ImioEe and af Fas=
blvenens suffer,

Tho lsvue raisad by this unfaler laboc prockics charga
ia inportant (o public employess and Labor .nrgn_niaatj.n:nna
btatawide, If a public emplover is permittsd to fruscrate
the fight of public ssplovees ta pesiet labor epganizaticns
throwgh Wtdtutory dues. checkoff by Bacqaining Lo lopasae,
and thareby deny 41 {n effect; the wholas proceas. Wwill ba
harmad,  The legialiture did not intend thas chockoff be Lha
subject Of glve nnd-btoke at the bargéinlng tabla, oklisrwico
Lt wWould not have incloded Section 19-31=203 MOA in Lha fes.
Cmol an employea - gubnits nsthorization tha waployer has. ns
discrestion, The form ftself g & matter for Ebie emp loyos
and bia wnlon to dacide upan jost as would bo the form usad
by the unlen to provide cartification to the employer, I©f
any employaa objeccs o the use of a Particnlac fore, . lils
recoorde lieg with his union. Tt was npot Intended that Eha
public employer step in oand abtenpl to dnteefdaen itk
inkernnl wunion affairs.

It summaxy, T find that the School DiskrEist's new or
refusing to accept the Asscolatlon's autherization form. had

o glghificant affect on'teachavs! right ©o asdlst the As e
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ciation, Moroowver, I find that the Diskelot lid: no logiti=
mato or algnificant interest In insisting Elat itp own forn
be uned.. Tha harm done to teachars' interast in Adblieting
the Associatlon Far outweighs avan the pacceived interess of
Eho District. Tha District's act has oreated a vigibls and
contlnuing obetecle to bhe Free cxerciss oF teachor cights

andar the Callective Sargalnlng for Publio Erplovers Aok,

CONCLUSION OF  LAW

By ito potion of refosing bo deduot dioen from Eefchers!

satarion  the School District wioclaesa Beciion 35-31=401 (1]

paCh .

HECCHMERDED . GNiFmh

Baged on the flindings of fagt wad, conclosdion of law
nade heraln, [T I& ORDERED that Richland County. Migh Schood
District #1 amd Elementary. Diwstriot #45, Ete ‘rrustees,
afficers, agents and represontatlves shalls

L. Caage and desine fron refuring to: dedect dues from
the salaries of bargaining unlt members who subiele  or whe
hava already aubmlitted signed Aaseslation authorbsabion
foiriEa.,

2. Confer with counsel for the Asscslition on amounts
due thao AssGeiation in aceavdance with thin deslsion.

= I s Perance with hssociaticn's coungal dessd. o
wettle the nmatbar of amounts due, infork this Board sa bhae
a4 rwnwidial bearing, pursuant to tho partles® stipulation
noted i Finding of faot Mo, 72, nay be sot.

4. Poak in s conspicucus place where teschors Segu-

inrly congregato in each of Dafandonts school buildingz khe

attachsd notice mrocked "Appendix.®

1B




5. Wovify this Bocard within twanky daye from racaipk

of 1kw. Einal ordet what atape have bown  ba¥en  Co eomply

theoewlth,

HEFT T
Excaptions to thepe Findings, vonclusione and recommen-
dation moy be flled within Evinty dayo af seryvice, If

srceptlohs dce not Filed che recommended order will bagoms

Ehe fimal ordar of the Hosed,
Rated this 'f.:p'.?_..-'f‘.i'dny.n: Ruicrust, 1985,

AR OF PERSCHNYEL APPELLS

Aaacing Examinss

CENTIFICATE OF MATLIHO

Tha undersigned doss certify ¢hat s tros and  correct
o I this docysfnt was mailed to the following on Lha
.é%ﬂﬂ' af M i 1BREE
i o

Lemlie 5, Walts, IIT

400 First Netional Bank H1dq,
Po0, Bex 2071

Great Falle, #M7 59403

Emllie Loring, p.o-
131 Pourth Stceot M, Buiks 30

Great Pallizg,  HT 544031
,f;;' o
. R gt A
it
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